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Employer I d c n t i f i c n t i o n  Numbor: *********** 
Key District: ********  

near Applicant:  

We have considered yodr app l i ca t i on  f o r  recogni t ion of 
exemption from fede ra l  income t a x  a s  an organiza t ion  descr ibed  i n  
soc t ion  501(c)(9) of t h e  In to rna l  Revenua Coda. For t ha  reasons 
s t a t e d  below, wo conclude t h a t  you do no t  q u a l i f y  f o r  t a x  
exemption under t h i s  sec t ion .  Your p r o t e s t  r i g h t s  a re  a l s o  
explainad below. . . 

.. , 

** u were Lormed pursuant t o  a T rus t  ~g regmen t  dated ******* .  " 

*  ****. A r t i c l e  I s t a t e s  t h a t  you were ? s t ab l i shed  t o  provide 
" ..") e l i g i b l e  employees w i t h  group d e n t a l  bene! ts and t h a t  d e n t a l  

c a r e  c o 3 s i e t s  of prevent ive,  d i agnos t i c ,  ba s i c ,  major 'and 
or thodont ic  a e r v i c a s  as required t o  maintain o r  r e s t o r e  t h e  
covered persons d e n t a l  heal th .  0 

Membhrs have a  f r e e  choico of d o n t h t s .  ~ e n t i k t s  a& no t  
s o l i c i t e d  nor con t r ac t ed ,  The t r u s t n e  pays f o r  den tn l  s e r v i c e s  
3n a f e e  f o r  s e r v i c e  bas i s .  

0 

Article IV s t a t e s  t h a t  each employer s h a l l ,  purguant t o  , t h e  
p lan ,  e s t a b l i s h  and d i r e c t  a  funding po l i cy  and with r e s p e c t  t o  
each p lan  year ,  s h a l l  cont r ibu te  t o  t h e  t r u s t  such amounts a s  a r e  
e s t iEd rod  t o  be  s ~ ~ f f i c i e n t  t o  fund t h e  b e n e f i t s  provided. 

I n , r e s p o n r c l t o  a latter dated ****  * *  ****, you s t a t b  t h a t  
the pay.dents for t h e  self-fundad b e n e f i t s  a r e  based upon t h e  
' r a t e s  charged t h e  insurance c a r r i e r s  proving t h e  b e n e f i t s .  
Future  r a t e s  w i l l ' b e  based upon t h e  c o s t  o f ,  paid b e n e f i t s  for 
each employer n o t  t o  exceed **% of con t r ibu t ions  p ld s  **% f o r  
reserves and **% f o r  adminis t ra t ion  expenses. A l l  fu l l - t ime  
employeos a r e  e l i g i b l e  t o  p a r t i c i p a t e ; . i n  t h e  t r u s t .  

-r 



******  *****  * * * * * * * * * * * * * * * * * * * * * * * *  *******   
********  ***** *  * * * *  

***** ********  ilra * * * * * * * * * * nE * * *  ******** ********** 
********  * * * * * *  ****** ***  * * * * * * *  ** ****** * * *  * *  *****  
* * * * * *  * * * * * * * * *  * * * * ********* ******** ******* ******  
************ ******  * *  ****  ***  **** ***  *****  ***** ** 
* * * * * * * *  * * * *  ***** ****  ***** ** ********* 

I n  o l e t t e r  dated *****  **  ****, you s t a t e  t h a t  you wore 
e s t a b l i s l i e d  a s  a  se l f - fundad  e n t i t y  under ERISA i n  1986 t o  
p r o v i d e  b e n e f i t s  a t  lower c o s t s  t o  t h e  p a r t i c i p a t i n g  members than  
would ba a v a i l a b l e  a; a Fu l ly  insured  pl.an. Groups of employees 
a r e  s o l i c i t r l d  by independent  a g s , ~ t a  and b rokers .  . : 

Your t x u s t e e  is * * *  ** ******** *** * * *  e r  o f  ******  
*****  ***** **  .  ******  ****** ***** * * * ,  is a  * * * *  r  
c o r p o r a t i o n  o rgan ized  under  t h o  laws of  the S t a t e  of  *****  ,  on 
********* * *  ****  * * ****** * * * * l  b e n e f i t s  to i n d i v i d u a l s  and 
g roups .  ******  *****  ***** ***  is t h e  employer p l a n  
s p o n s o r  f o r  t h e  purpose  of  performing a l l  u n d e r w r i t i n g ,  
marke t ing ,  i s s u e  and b i l l i n g  f u n c t i o n s  For t h o  t r u s t .  The 
a d o p t i n g  employer is t h e  p lan  a d m i n i s t r a t o r  far t h e  purpose  ci 
r e p o r t i n g  amploy\ee e l i g i b i l i t y ,  t e r m i n a t i o n s  and COBRA 
c b n t l n u a t i o n s .  ?!CAI s t a t e  i n  a l e t t e r  da ted  ******** **  **** 
t h a t  you amended your  t r u s t  document t o  repla-ce  t h e  o r i g i n a l  
t r u s t s o  by a p p o i n t i n g  a d d i t i o n a l  t r u s t e e s .  .Howaver, your t r u s t  
document does  n o t  p rov ide  f o r  a  minimum number o f  t r u s t e e s ;  nor 
d i d  you submit  a  l is t  o f  t h e  names of your new t r u s t e e s .  

s e c t i o n  501 (c) ( 9 )  o f  t h e  Code d e s c r i b e s  a  v o l u n t a r y  
employees '  b e n e f i c i a r y  a s s o c i a t i o n  ( t lVEBAu)  2 r o v i d i n g  f o r  t h e  ' 

payment of  l i fe ,  s i c k ,  a c c i d e n t ,  o r  o t h e r  b e l l e f i t s  t o  its members 
o r  t h e i r  dependents  o r  d e s i g n a t e d  b e n e f i c i a r i e s ,  and i n  whichano 
p a r t  o f  its n e t  e a r n i n g s . r n u r e s  ( o t h e r  than  th rough  such  
payments) '  t o  t h e . - b e n e f i c  of any p r i v a t e  s h a r e h o l d e r  o r  
i n d i v i d u a l .  , ,  . 

li , 
I n  o r d e r  t o  q ; la l i fy  f o r  exempt3.on under'  sgct ' ion E i O l ( c )  (9)  a s  

a  VEBk.,. a n ,  o r g a n i z a t i o n  must s a t i s f y  f o u r  requ~.~rS~ner. ts:  (1) . t h e  
o r g a n i z a t i o n  must ba an  employees' a s soc ia t ion , ;  ( 2 )  m&mbership i n  
t h e  org ,anizat iona.must  b e  vo lun ta ry ;  (3)  t h e  o e g a n i a a t i o n  must 
p r o v i d e  l i f e ,  s i c k ,  acciden! o r  o t h e r  b e n e f i t s ;  and .(d.) no p a r t  
of t h e  n e t  e a r n i n g s  may i n u r e  t o  t h e  b e n e f i t  of any i n d i v i d u a l ,  
o t h e r  than  through t h e  payment of b c n c f i t s .  

*. 
I . . .  
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The only provision with which we are concerned is the 
requirement that the organization be an employees' association as 
this term is defined in the Income Tax Regulations. Section 
1.501(c)(9)-2(a)(l) provides that the membership of a VEBA must 
consist of employees whose eligibility for membership is 
determined by objective standard:; which evidence an employment- 
related common bond among the employees. Typically, the 
employment-related common bond test is satisfied where a VEDA 
consists of employees of a common employer (or affiliated 
employers), employees covered under one or more collective 
bargaining agreements, or employees who are members of a common 
labor union or members of one or more locals of a national or . 
international labor union. Additionally, the regulations - 
provide that "employees of one or more empioyers engaged in the 
same line of business in the same geographic locale will be " 

considered to share an employment-related common bond for 
purpos+s of an organization through which their employers provide 
benef i.ts. 

You assert that the same line of business requirement is met 
in this case because you are governed by ERISA and your 
contributing employers are in the same line of business in the 
same geographical locale. 

The "same line of business in the same geographic localeu 
language was retained in the final section 501(c)(9) regulations 
to ensure that an employment-related common bond exists among 
members of a VEBA. . .  The einployment-related common bond test thus 
serves to prevent the use of VEBAs by gro'ups of unrelated 
employees merely to achieve insurance cost savings. 

In National Muffler Dealers ~ssociation. Inc. v. United 
States, 440 U.S. 472 (1979), the Supreme Court interpreted the 
term "line of businessK to mean "either an entire industry . . . 
or all colnponents of an industry within a geographic area." The 
term "industryu' was previously defined by the Court in United 
States v. Continental Can Co., 378 U . S .  441, 4 4 4  n.2 (196%). 
The Court stated that employers whose major economic activity 
consists of the production or distribution of products or the. 
provision of services having markedly'similar characteristics, 
who employ similar production and marketing facilities, and who 
compete in the same,markets may be considered to be in the.sa$e 
industry. 11 

Under the definition discussed above, your employees do 
have an employment-related common bond. Although you group 

because they do not use similar production or marketing 

contributing employers as governmental/educational services, 
they are not classified as within the Itsame line. of businessM 
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facilities, do not produce products or provide services having 
markedly similar characteristics and do not compete in the same 
markets. The employees of employers in these businesses 
therefore do not satisfy the employment-related common bond 
requirement of section 1.501(~)(9)-2(a)(l) of the regulations. 

Furthermore, it appears that the only reascn that you wish 
to qualify for exemption from federal income tax under section 
501(c)(9) is to achieve insurance cost savings which the 
employment-related common bond test was created to prevent. 

In addition, even if you are in the same line of business, 
you have not demonstrated that each employer that contributes to 
the trust has a membeyship'iyhich is composed of at least 90% 
employ4ys &*at yod hnve not violated the limited membership . .. p r o h i y  n . \).. :I ..-. 

i) 
,,~ccordin~~y', we <!old that you do not qualify for exemption 

r,r,5,f~33m federal income ta'x as an organization described .in section 
501(c)(9) of the Code;: You are required to file federal income 
tax returns on Form 10!1. 

!I 
You have a right ''to protest this ruling if you believe it is 

incorrect. .' To protest, you should submit a statement of. your 
views, with a' full explanation of your reasoning. This ' 

statement must be submitted within 30 days from the date of this 
letter, in'duplicate, and must be signed by one of your pri.ncipa1 
officers. When sending a protest or other correspondence with 
to this case, you will expedite its receipt by placing the 
following symbols on the envelope: E:EO:R:l-3-SC, ROOm.6236. 
These symbols do not refer to your case but ratherto its 
location. 

: ,I 

You also have a right to a conference in %this office after 
your protest is submitted. If you desire a conference, you must 
request it when you file your protest statement. :If you are to 
be represented by someone who is not one of your principal 
officers, that person will need to file a proper power of 
attorney and otherwise qualify under our Conference and Practice 
Requirements. 

, 8 .  
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I f  w e  do  n o t  h e a r  from you w i t h i n  30 days ,  t h i s  r u l i n g  w i l l  
become f i n a l  and c o p i e s  of it w i l l  b e  forwarded t o  t h e  District .  
Director, Bal t imore ,  Naryland, which is your key d i s t r , i c t  f o r  
exempt o z g a n i z a t i o n  m a t t e r s .  T h e r e a f t e r ,  any q u e s t i o n s  abou t  
your  f e d e r a l  income t a x  r e t u r n s  o r  t h e  f i l i n g  of t a x  r e t u r n s  
shou ld  be addressed  t o  your key D i s t r i c t  D i r e c t o r .  

****** ********* 
cc: ***  * * * * * * * *  C h i e f ,  Exempt Organ iza t ions  

. A t t n :  EO Group R u l i n g s  Branch 1 


